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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17
RUN lOle-AE52

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for the Silver Rice Rat
AGENCY: Fish andWildlife Service,
Interior.
ACTION: Proposedrule.

SUMMARY: The U.S. Fish andWildlife
Serviceproposesto designatecritical
habitat for theendangeredsilver rice rat
(Lower FloridaKeys populationof
Qryzomyspalustrisor 0. argentatus).
This specieswaslistedasendangered
on April 30,1991. Critical habitatwas
not designatedat that time becauseit
wasnot deemedprudent.If this
proposedactionis madefinal, Federal
actionsthatmayaffectcritical habitat
will be subjectto section7(a)(2)of the
EndangeredSpeciesAct of 1973, as
amended.TheServicesolicits dataand
commentsfrom thepublic on all aspects
of this proposal,including additional
information on theeconomicimpacts
(costsandbenefits)of the designation.
methodsof evaluatingcostsandbenefits
accruingfrom the designation,the
amountanddistributionof silverrice
rate habitat,andwhy any particular
landsshould or should not be
designatedascritical habitat.
DATES: Commentsfrom all interested
partiesmustbe receivedby September
4, 1992. Publichearingrequestsmust be
receivedby June22,1992.
ADDRESSES: Commentsandmaterialson
this proposalshould besentto the Field
Supervisor,U.S. Fish andWildlife
Service,3100UniversityBoulevard
South,suite120, Jacksonville,Florida
32611.Commentsandmaterialsreceived
will beavailablefor publicinspection.
by appointment,duringnormal business
hoursat the aboveaddress.
FOR FURTHER INFORMATION courrACr:
M-. David J. Wesleyat theabove
ath!ress.
SUPPLEMENTARY INFORMATION:

Background

In afinal rulepublishedApril 30, 1991,
in theFederal Register(56FR 19809),the
Servicedeterminedendangeredstatus
for theLower Keyspopulationof the
rice rat,or silverrice rate(Oryzomys
pa/ustrisnatator, or 0. argentatus).
pursuantto theEndangeredSpeciesAct
of 1973, asamended(Act). This small
mammalis restrictedto wetlandsof the
LowerKeysof MonroeCounty,Florida.

The silverrice rateis known to occuron
eight keys, is believedto be extirpated
from onekey, andlikely hasbeen
extirpatedon two otherkeys.It is
endangeredby conversionof its wetland
habitatfor commercialandresidential
purposes.Furtherdetailscanbe
obtainedfrom the1991 FederalRegister
entry.

In thefinal rule listing thesilverrice
rat as an endangeredspecies,the
Serviceconcludedthat critical habitat
designationwasnot prudent.A re-
examinationof potentialthreatsto the
specieshasledthe Serviceto conclude
that the risk of illicit takings arisingfrom
publicationof critical habitatmaynot
be so seriousas to renderdesignationof
critical habitatimprudent.The Service
accordinglyproposesto designate
critical habitat for thesilverrice rat.

Critical Habitat

Critical habitat,asdefinedby section
3 of theAct, means:

(i) Thespecificareaswithin the
geographicalareaoccupiedby a species,
at thetime it is listedin accordancewith
the Act, on whicharefound those
physicalor biological features(I)
essentialto theconservationof the
speciesand(II) thatmay requirespecial
managementconsiderationsor
protectionand;

(ii) Specific areasoutsidethe
geographicalareaoccupiedby a species
at the time it is listed, upon a
determinationthat suchareasare
essentialfor theconservationof the
species.

Basedon informationprovidedby
Goodyear(1984), critical habitatfor the
silverrice rat is beingproposedfor nine
keys or groupsof keysoccupiedby the
species,totalling about10,062acres:
Little PineKey, WaterKeys (northof Big
TorchKey, not theWaterKey west of
Little PineKey). Big TorchKey, Middle
TorchKey, RaccoonKey, Summerland
Key, CudjoeKey, JohnstonKey, and
SaddlebunchKeys.About 5,003 acresof
theproposedcritical habitatconsistsof
NationalKey DeerRefugeor Great
WhiteHeron NationalWildlife Refuge
lands.

TheService’slisting regulations50
CFR 424.12(b)(5)requiretheServiceto
considerthosephysicalandbiological
attributesessentialto theconservation
of thespecies.Suchrequirements,as
statedin 50 CFR424.(b)(5)include,but
arenot limited to. thefollowing:

(a) Spacefor individual and
populationgrowth,andfor normal
behavior

(b) Food,water, or othernutritionalor
physiologicalrequirements;

(c) Coveror shelter;
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(d) Sitesfor breeding.reproduction.
rearingof offspring: and,

(e)Habitatsthat areprotectedfrom
disturbanceor arerepresentativeof the
historic geographicalandecological
distributionsof aspecies.

TheServicehasdeterminedthat
physicalandbiological habitat features
(referredto astheprimaryconstituent
elements)that supportnesting,foraging.
coveranddispersalareessentialto the
conservationof thesilverrice rat.
Goodyear(1984,1987)described
essentialhabitatfor thesilverrice rat as
areascontainingcontiguousmangrove
swamps,saltmarshflats, and
buttonwoodtransitionvegetation.These
vegetationaltypes, aswell asfresh
watercattail marches,containthe
primary constituentelementsin the
proposedcritical habitat for thesilver
rice rat. Thesevegetationaltypescan be
generallyidentified by thepresenceof
the following species:
—Mangroveswampcontainingred

(Rhizophoramangle),black
(A vicenniagerminans).andwhite
(Laguncularia racernosa)mangroves
andbuttonwood(Conoca.’pus
erectus)

—Salt marshes,swales,andadjacent
transitionalwetlandscontaining
saitwort (Balls mar/limo),perennial
glasswort(SQilcorniavirginica).
saltgrass (Distichlisspicata),sea
oxeye(Borrichiofrutescens),keygrass
(MonanthochloeJittoralis), and
coastaldropseed(Sporoboluss
virginicus);and,

—Freshwatermarshescontaining
cattails(Typhadorningensis),
sawgrass(Clad/urnjamaicense).and
cordgrass(Spartinaspp.).
Section4(b)(2) of theAct requiresthe

Serviceto designatecritical habitaton
thebasisof thebestscientificdata
availableandafterconsiderationof the
economicimpact.andany otherrelevant
impact.of specifyinganyparticulararea
ascritical habitat.The Secretarymay
excludeanyareafrom critical habitat if
he determinesthat thebenefitsof such
exclusionoutweighthebenefitsof
specifyingsuchareaaspartof the
critical habitat,unlesshe determines,
basedon thebestscientificand
commercialdataavailable,that the
failure to designatesuchareaascritical
habitatwill resultin theextinctionof
thespeciesconcerned.The Act thus
requirestheServiceto evaluatethose
economicandotherimpactslikely to
takeplacedueto thedesignationof
critical habitat.

Section4(b)(8)of theAct requires,for
anyproposedorfinal regulationthat
designatescritical habitat,abrief
descriptionandevaluationof those

activities (public or private)that may
adverselymodify suchhabitat or may
be affectedby suchdesignation.By
definition, critical habitataffectsonly
Federalagencyactionsanddoesnot
applyto private, or local or state
governmentactivities thatarenot
subjectto Federalauthorizationor
funding.The principalpublic activity in
theproposedcritical habitat is the
operationof the Service’sNationalKey
DeerRefuge.Sevenof the nine keys
proposedascritical habitataretotally
or partially includedin existingNational
Key DeerRefugeboundaries.As
discussedabove,in addition to the
existingrequirementto consultwithin
the agencyon actionsthatmay affect
thesilverrice rat, theServicewill also
berequiredto conferwithin the agency
on anyactionsthat arelikely to result in
destructionor adversemodificationof
proposedcritical habitat.Theseeffects
arejudgedto be minimal: the Service
managesthe refugefor themaintenance
of endangeredspecies,primarily the Key
deenthe needsof thesilverrice rat are
not expectedto conflict with any
existingrefugemanagementpractices.
The currentendangeredstatusof the
silverrice ratealreadyrequiresthe
Serivceto addresstheconservation
needsof thesilverrice rat on refuge
lands,through theAct andexisting
NationalWidlife RefugeSystempolicies
andpriorities. Critical habitat
designationis thereforenot expectedto
affect currentmanagementof refuge
lands.

A secondpossibleFederalagency
involvement is theNationalFlood
InsuranceProgramadministeredby the
FederalEmergencyManagement
Agency(FEMA). FEMA believesthat its
implementationof theflood insurance
programis not an actionthat is subject
to Section7 of theEndangeredSpecies
Act, but this legal position is being
contestedin a lawsuit filed by the
NationalWildlife Federation.Florida
KeyDeerv. Stickney,Civ. No. 90—10037
(S.D.Fla.,complaintfiled April 2, 1990).
In thelawsuit, theNationalWildlife
FederationcontendsthatFEMA’s
provisionof Federalflood insurance
facilitatesdevelopmentthatmay result
in thedestructionor adverse
modificationof Florida Key deerhabitat.
If FEMA is unsuccessfulin the lawsuit,
FEMA may berequiredto consult
regardingthe impact thatproviding
flood insuranceto eligible communities
hason listed speciesanddesignated
critical habitatwithin theFlorida Keys.
This might resultin eligible communities
having to adoptstricterzoning
requirementsfor theprotectionof the
silverrice rat critical habitator possibly
eventhewithdrawalof flood insurance

availability in certainareas.In the
Florida Keys,exclusionaryareashave
beenestablished,without critical
habitatdesignation,for waterdelivery
andelectricalservicesubsidizedby
loansfrom the FarmersHome
Administration (Fml-{A) andtheRural
ElectrificationAdministration (REA).
respectively.

A third Federalactivity that may he
affectedby critical habitatdesignation
is the permittingprogramof the U.S.
Army Corpsof Engineersundersection
404 of the CleanWaterAct. If a final
designationis made,permitreview by
the Corpswould needto insurethat
issuanceis not likely to result in the
destructionor adversemodificationof
critical habitat for thesilver rice rat.
Only privateactivities that require
permit reviewandmay affect thecritical
habitat for thesilverrice rat would be
affected; theseactivities include the
filling of transitionalwetlandsfur
residentialdevelopment.Otherprivate
activities that do not requirea Federal
permit or do not involve Federalfunding
would not be affectedby this rule if
madefinal. Someplattedsubdivisions
within proposedcritical habitatare
locotedpartially in transitional
wetlandsusedby thesilverrice rat. In
order to preparethesesites for
construction,filling for housepadsand
drivewaysis oftennecessary.This fill
eliminatesandfragmentssilverrice rat
habitat.Potential indirect impactsof
suchdevelopmentinclude increased
numbersof free-rangingor feral
domesticdogsandcats.raccoons,and
blackrats; thelatter two speciesare
attractedby increasedfood availability
aroundhumanresidences.Someof these
fill activitiesrequirepermits from the
U.S.Army Corpsof Engineersthrough
section404of the CleanWaterAct. If
permit issuanceis likely to result in the
destructionoradversemodificationof
proposedcritical habitat for thesilver
rice rat, suchissuancewould haveto he
precededby aconferencebetweenthe
CorpsandtheServiceundersection
7(afl4) of theAct. The current
endangeredstatusof thesilverrice rat
alreadyrequiresFederalagenciesto
consult on anyactionthatmay affect
this species,including theCorps’ 404
program.

TheCharlesRiverLaboratories
maintainsabreedingcolonyof rhesus
monkeyson RaccoonKey. Monkeys
were formerly suppliedto the U.S. Food
andDrug Administration,but that
arrangementterminatedin 1989; thereis
currentlyno Federalinvolvementwith
this project. Goodyear(1984)expressed
concernaboutthe damagemonkeys
weredoingto red mangrovesby
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strippingthem of leaves,andthe
indirecteffect this might haveon the
silverrice rat. Wolfe (1987)wasunable
to find anyevidencethatthemonkeys
wereaffectingthesilverrice rat. Based
on a consentorderfrom the Florida
Departmentof Environmental
Regulation.themonkeysarenow being
cagedandmaintainedin a waythatwill
minimize environmentaleffectson the
vegetationof RaccoonKey. Therefore,
themonkeycolonyis not expectedto
affect thesilverrice ratson Raccoon
key.

Section4(b)(2) of theAct requiresthe
Serviceto considereconomicandother
impactsin structuringthearea
designatedascritical habitat.The
Servicesinitial economicanalysisdoes
not full analyzetheentire rangeof the
economicimpacts,both positiveand
negative,of theproposeddesignation.
To allow for the completionof the
analysisandthe fullest possiblepublic
commenton theeconomiceffectsof the
proposeddesignation.theServiceis
requestingpublic commentconcerning
severalspecificeconomicissues.(See
discussionunder“Public Comments
Solicited,” below. TheServicewill
considerall additional relevant
informationon suchimpactsin deciding
which areasshould beincludedin or
excludedfrom critical habitat.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedunderthe Act include
recognition,recoveryactions,
requirementsfor Federalprotection,and
prohibitionsagainstcertainpractices.
Recognitionthroughlisting encourages
andresults in conservationactions by
Federal,state,andprivateagencies.
groups,andindividuals.The Act
providesfor possibleland acquisition
andcooperationwith thestatesand
requiresthatrecoveryactionsbe carried
out for all listed species.Such actions
havebeeninitiatedby theService
following the listing of thesilverrice rat
as an endangeredspecies.The
protectionmeasuresprovidedto listed
speciesby Federalagenciesare
summarizedbelow.

Section7(a) of the Act. asamended,
requiresFederalagenciesto evaluate
their actionswith respectto any species
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitat,if any is being
designated.Regulationsimplementing
this interagencycooperationprovision
of the Act arecodifiedat 50 CFRpart
402.Section7(a)(4)requiresFederal
agenciesto conferinformally with the
Serviceon anyactionthat is likely to
jeopardizethecontinuedexistenceof a

proposedspeciesor resultin destruction
or adversemodificationof proposed
critical habitat.If aspeciesis listed
subsequently,section7(a)(2)requires
Federalagenciesto insurethat activities
theyauthorize,fund, or carryout arenot
likely to jeopardizethecontinued
existenceof sucha speciesor to destroy
or adverselymodify its critical habitat.
If a Federalactionmayaffect alisted
speciesor its critical habitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.

Four Federalagencieswith known or
probablejurisdiction in theproposed
critical habitatfor thesilver rice rat
havebeenidentified. Known or
potentialprojectsthat will require
consultationaresummarizedin the
Critical 1-labitatsectionabove.

Public CommentsSolicited

TheServiceintendsthatanyfinal
actionresultingfrom this proposalwill
be as accurateandeffectiveaspossible.
Therefore,commentsor suggestions
from thepublic, otherconcerned
governmentalagencies,thescientific
community,industry,or a~yother
interestedpartyconcerningthis
proposedrule areherebysolicited.
Commentsareparticularly sought
concerning:

(1) Thereasonswhy any habitat
should or should not be determinedto
be critical habitatasprovidedby
section4 of theAct:

(2) Currentor plannedactivities in the
subjectareaandtheir possibleimpacts
on this species;and

(3) Any foreseeableeconomicand
otherimpactsresultingfrom the
proposeddesignationof critical habitat.

(4) Economicvaluesassociatedwith
benefitsof designatingcritical habitat
for thesilverrice rat.

(5) ThemethodologytheServicemight
use,undersection5(b)(2) of theAct, in
determiningwhetherthebenefitsof
excludingan areafrom critical habitat
outweighthebenefitsof specifying the
areaascritical habitat,

Thefinal decisionon this proposed
regulationto designatecritical habitat
for thesilverrice rat will takeinto
considerationthecommentsandany
additionalinformationreceivedby the
Service,andsuchcommunicationsmay
leadto a final regulationthatdiffers
from theproposal.

Requestsfor apublic hearingon this
proposalmustbereceivedwithin 45
days of thedateof publicationof the
proposal.Such requestsmustbemadein
writing andaddressedto theSupervisor
of theService’sJacksonvilleField Office
(seeADDRESSES section).

NationalEnvironmentalPolicy Act

TheFish andWildlife Servicehas
determinedthat anEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Act of 1969, neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973.as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 49244).

RequiredDeterminations

The Servicehasdeterminedthat this
is not amajorrule asdefinedby
ExecutiveOrder12291,andthat the rule
would not haveasignificanteconomic
effecton a substantialnumberof small
entitiesasdescribedin theRegulatory
Flexibility Act (5 U.S.C.601. et seq.).
Basedon the information currently
availableanddiscussedin this rule and
thedrafteconomicanalysisconcerning
public projectsandprivateactivities
within critical habitat,it doesnot
appearthat significanteconomic
impactswill resultfrom thecritical
habitatdesignation.However,the
Serviceis requestingadditional
informationon anticipatedactivities
within theproposedcritical habitatarea
andthepotentialeconomicimpactsthat
mayresultfrom designatingcritical
habitat.The Servicewill prepareafinal
economicanalysisafterreceiptof
additionalinformationandprior to a
final determinationon this proposed
rule.

ExecutiveOrderNo. 12630requires
thatFederalactionswhichmay affect
thevalueoruseof privatepropertybe
accompaniedby a“Takings
ImplicationsAssessment.”Although
TakingsImplicationsAssessmentsare
not requiredprior to endangeredand
threatenedspecieslisting decisions,
whichmust be basedsolelyon
biological information,such
assessmentsmay beappropriatefor
certainrulemakingsinvolving critical
habitatdesignation.The Act doesnot
automaticallyrestrictall usesof critical
habitat,but only imposesrestrictions
undersection7(a)(2)on Federalagency
actionsthatarelikely to resultin
destructionoradversemodificationof
designatedcritical habitat.The
proposedregulation,if madefinal,
would imposeanadditional regulatory
requirementon Federalagenciesto
insurethat their actionsarenot likely to
destroyor adverselymodify critical
habitatfor thesilverrice rat.This is not
likely to significantly changethe
existingsituation,becauseFederal
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agenciesarealreadyrequiredto insure
that their actionsarenot likely to
jeopardizethecontinuedexistenceof
the silver rice rat. However, the Service
will preparea Takings Implications
Assessmentprior to a final decisionon
the proposeddesignation.

The rule doesnot require afederalism
assessmentunderExecutiveOrder
12612 sinceit will not haveany
significantfederalismeffectsas
describedin the order.The rule only
relatesto Federallandsandotherlands
%% herethereis Federalinvolvement:no
intrusion on Statepolicy or
administrationis expected,androles
andresponsibilitiesof FederalandState
governmentswill not change,andfiscal
capacitywill not be substantially
affected.

Therule containsno collectionsof
information thatrequireapprovalby the
Office of ManagementandBudgetunder
44 U.S.C. 3501,et.seq.Finally, the rule
containsno recordkeepingrequirements
asdefinedby thePaperworkReduction
Act of 1980.

ReferencesCited

Goodyear,NC. 1984. Final report or. the
distribution,habitat,and statusof the
silver rice rat (Oryzomysargentatzis).
Unpubl. report to JacksonvilleOffice,
U.S. FishandWildlife Serviceunder
ContractNo. 14—1&-0004—83—57.59 pp.

Goodyear,N.C. 1987. Distributionand habitat
of thesilver rice rat. Oryzornys
argentatus.j. Mamm. 68:692—695.

Wolfe. J.L. 1987. Survey for silver rice rats
(Oryzomysorgentatus)on RaccoonKey,
MonroeCounty,Florida,12—15 December
1986.Unpubl. report to Key Lois Division
of CharlesRiverLaboratories,Inc.,
Wilmington,Mass.4 pp.

Author
The primaryauthorof this proposed

rule is Dr. MichaelM. Bentzien(see
ADDRESSES section).

List of Subjectsin 50 CFR Part 17

Endangeredand threatenedspecies,
Exports, Imports, Reportingand
recordkeepingrequirements.and
Transportation.

ProposedRegulation Promulgation

Accordingly, it is proposedto amend
part17, subchapterB of chapterI, title
50 of theCodeof FederalRegulations,as
setforth below:

PART 17—[AMENDED]

1. The authority citation for part17
continuesto readas follows:

Authority: 16 U.S.C.1361—1407;16 U.S.C.
1531—1544;16 U.S.C.4201—4245;Pub.L. 99—
625, 100 Stat.3500; unlessotherwisenoted.

§ 17.11 (Amendedl
2. It is proposedto amend§ 17.11(h)

by revisingthe “Critical habitat” entry
for the“Rat, rice (= silverrice)”, under
MAMMALS, to read“17.95(a)”.

3. It is proposedto amend§ 17.95(a)
by addingcritical habitatof thesilver

rice rat, in thesamealphabeticalorder

as thespeciesoccursin § 17.11(h).

§ 17.95 Critical habitat—fishand wUdbfe.
(a) * * *

SILVER RICE RAT (Oryzomvspal:isIris
natator(=0. argen~otus))
Monroe County.Florida:Little Pine

Key, WaterKeys, Big Torch Key, Middle
Torch Key, SummerlandKey, Cudjoe
Key. JohnstonKey. RaccoonKey. and
SaddlebunchKeys. Includedareall
landsandwatersabovemean1c’~tide.

Within thoseareasthemajor
constituentelementsthat areknown to
requirespecialmanagement
considerationsor protectionare
mangroveswampscontainingred
(Rhizophorarnan,cle),black(A vicen::.a
germinans).andwhite (Laguncularia
racemosa)mangroves,andbuttonwood
(Gonocarpuserectus):saltmarshes,
swales,and adjacenttransitional
wetlandscontainingsaltwort(Batis
maritirna), perennialglasswort
(Salicornia virginica), saltgrass
(Distichlis spicafa),seaox-eye
(Borrichiafrutescens),keygrass
(Monanthoch]oëliftoralis), andcoast~J
dropseed(Sporobolusvirginicus); and
freshwatermarshescontainingcattails
(Typhadarningensis),saw-grass
(Cladiuznjamaicense),andcordgrass
(Spartinaspp.).
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Dated:April 10, 1992.
RichardN. Smith,
ActingDirector. FishandWildlife Service.

IFR Doe. 92—10707Filed 5—6—92; 8:45 am]
BILLING CODE 4310-55-M
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